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Client Alert

The Department of the Treasury 
recently clarified the executive 
compensation restrictions applicable 
to companies that received TARP 
financial assistance.  These 
clarifications are contained in 
amendments to the Treasury’s 
June 15, 2009 Interim Final Rule and a 
set of “questions and answers.”

The clarifications resolve some 
of the ambiguities in the original 
Interim Final Rule.  Key points are 
summarized below. 

1. Senior executive officers not 
excluded from TARP limits 
applicable only to most highly 
compensated employees

TARP recipients are prohibited 
from paying or accruing any bonus 
compensation to certain employees 
based on the amount of TARP 
assistance received.  For a TARP 
recipient that received less than 
$250 million in TARP assistance, this 
prohibition applies to either one or 
five of its “most highly compensated 
employees.”

The original Interim Final Rule 
excluded “senior executive officers” 
from the determination of highly 
compensated employees.  As a result, 
the bonus limitation would not apply 
to the most highly compensated 
employee of a TARP recipient (such 

as the chief executive officer) if this 
employee was also a senior executive 
officer.  This result clearly was not 
intended under TARP.

The Treasury corrected this oversight 
by clarifying that, for purposes of 
applying the bonus prohibition, a 
TARP recipient should not exclude 
its senior executive officers from 
the determination of its most highly 
compensated employees unless the 
bonus prohibition otherwise applies 
to the senior executive officers (i.e., 
for TARP recipients who received 
in excess of $250 million in TARP 
financial assistance).  

2. Identity of 20 next most highly 
compensated employees not 
required to be disclosed on 
Form 10-K

The principal executive officer and 
principal financial officer of each 
TARP recipient are required to provide 
an annual certification of compliance 
with TARP as an exhibit to Form 10-K.  

The original Interim Final Rule 
required that the TARP recipient 
disclose the identity of its senior 
executive officers and 20 next most 
highly compensated employees, 
identified by name and title and ranked 
in descending order of compensation, 
as part of this certification.
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The Treasury reversed course on 
this issue and no longer requires 
that TARP recipients disclose the 
identity of its 20 next most highly 
compensated employees on the 
certification filed with Form 10-K.   
TARP recipients, however, remain 
obligated to provide this information 
directly to the Treasury and their 
principal regulator. 

3. Period of time to conduct 
compensation risk  
assessments extended

The compensation committee of 
each TARP recipient is required to 
conduct risk assessments of the 
TARP recipient’s compensation 
plans at least every six months. 
The original Interim Final Rule 
was unclear as to the deadline for 
conducting these risk assessments 
in 2009.

The Treasury has clarified that, for 
most TARP recipients, the first risk 
assessment must be conducted at 
least every six months for the period 
beginning on September 14, 2009.  As 
a result, TARP recipients potentially 
have until March 14, 2010 to conduct 
their risk assessments. 

However, because the TARP recipients 
are require to include certifications 
of compliance for 2009 on Form 10-K 
and the compensation committee is 
required to describe the results of its 
risk assessments as part of the annual 
proxy statement, we recommend that 
TARP recipients conduct these risk 
assessments by no later than early 
2010 unless they anticipate repaying 
the TARP financial assistance in the 
first quarter of 2010.
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